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OT3bIB
BEJAYILIEN OPTAHU3ALIUU

O0pa30BaTeILHOTO YaCTHOT'O YUpeXKIeHHs BhICIIEro o0pazoBaHus «MOCKOBCKUMT
yauBepcuteT uMeHu A.C. ['puboenosa»

Ha guccepranuio CtapkoBa Anapest Banumosrua Ha TeMy: «I paxaaHcko-
npaBoBasi OXpaHa npecc-myOauKaluil Ipy KX OHJIaHH-UCIIOIb30BaHUU
HOBOCTHBIMU arperaropammy, MpeICTaBIeHHYI0 Ha COUCKAaHUE YYEHOH CTENEHH
KaHJIuaaTa FOPUIAYECKUX HayK MO crienuanbHocTH 5.1.3. YacTHO-IIpaBOBbIE

(UMBUITUCTUYECKHE) HAYKU

JuccepranvonHoe  uccienoBanue  AHapes Bamgumosuua — Crapkosa,
MOCBSIILIEHHOE TPaKIaHCKO-MIPaBOBOM OXpaHe Ipecc-yONruKauuid mpu UX OHJIANH-
WCIOJIb30BaHMM HOBOCTHBIMH arperaTopaMi, SBIS€TCS aKTyalbHbIM KaK C
JOKTPHHAJIBHOM, TaKk M C NPaBOTBOPYECKOH W MPaBONPUMEHHUTEIbHOH TOYKH
3penus. Pa3Butue cepbl HHTEIEKTyaIbHOM COOCTBEHHOCTH CTPEMUTENBHO UIET
B CTOpPOHY Bce Oonbiied uudposusanuu. OAHUM H3 €€ MHOTOYHMCIECHHBIX
IIPOSIBJIGHUH CTall Iepexo]l HOBOCTHOTO KOHTeHTa B VIHTEpHET U MOsBIEHUE BCIe
3a 3TUM HOBBIX UI'POKOB HOBOCTHOH MHIYCTpUHU — arperaTopoB HoBocTei. Kak
U3BECTHO, aBTOPCKOE MPaBO peryjupyer oOLIeCTBEHHbIE OTHOIIEHHS IO MOBOIY
CO3JIaHMSI U MCIOJIb30BAHMS IMPOM3BEICHUN HAYKH, JTUTEPATypbl M HCKYCCTBa,
nporpamm a1t OBM u 6a3 nansbix. OgHaKo B HACTOsIIIIEe BpeMs aBTOPCKOE IIPaBo

HE MOXET B NOJHOW Mepe 3()PEeKTUBHO 3alIUTHTh UHTEPECHl U3JAaTelell Mpecchl



(korga (parMeHThl UX IMyOJMKaLUil HCIOIb3YIOT HOBOCTHBIE arperaTopsl), Tak Kak
OHO HE OXpaHsIieT COOOLIEHUSI O HOBOCTSIX [IHSI, HETBOPYECKHE 3ar0JI0BKH.

Oco0y10 aKkTyanbHOCTh AUCCEPTALUU NPUAAET TO, YTO OHA SBJISETCS MEPBHIM
B POCCHUHCKOM IOpUAMYECKONM HayKe AMCCEPTALlMOHHBIM HCCIEIOBAaHUEM Ha
IaHHYIO TeMy. boiee Toro, paboTa HanucaHa U IPEACTaBICHA K 3allIMTE B IIEPUOL,
KOorla YW B JOKTpWUHE, M B TMPAKTUKE aKTyaJIU3UPOBAIUCH MOUCKYCCHH O
HEOOXOAMMOCTH M Ipeaeax aJanTaliyd POCCUICKOro MHTEJUIEKTYaJIbHOrO MpaBa
K OBICTPO MeHstolelcs U poBoit cpene.

B oOcyxnaemoit paboTre BHEpBbIE Ha YpPOBHE JIUCCEPTALMOHHOIO
UCCIIEJIOBAHNS B OTEYECTBEHHOM IMBUJIMCTHKE TMpEICTaBlIeH U O0OOCHOBaH
npeajiaraeMblii COUCKATeJIeM MEXaHW3M TIPaXIaHCKO-IIPAaBOBOM OXpaHbI IIpecc-
MyONMKamui TpH WX OHJIANH-HCIIONB30BAaHUHU, BBIPAOOTAaH KOHLENTYaJIbHbIN
NoAX0d K OOOCHOBaHWIO Takoi oxpaHbl, OmnpeneneHsl NOHATHE U YCIIOBHSA
OXPaHOCIIOCOOHOCTH Mpecc-ITyOIuKaliii Kak 00beKTOB HOBOTO MCKIIIOUUTEIBHOIO
CMEXHOr0 IpaBa, YCTAaHOBJIEHO COOTHOIICHHWE  Tpecc-MyONuKauuid ¢
NpOU3BEACHUSAMH KaK OOBeKTaMH aBTOpckoro IipaBa. CdopMynnpoBaHbI
OIpe/IeNIeHUs] OHSATHI U3IaTelis IPecchl 1 HOBOCTHOro arperaropa. OmnpeneneHsl
IPU3HAKHU, COJEpXaHUE M clelu(uKa HCKIIOYUTEIBHOIO CMEXHOIo IpaBa Ha
OHJIaliH-UCIOJIb30BaHKE MpeCcC-MyOIMKauii, 000CHOBaHbI ONTUMAaIbHbIE TPAHUIIBI
YKa3aHHOI'O CMEXHOI'0 IpaBsa.

Ilenr paHHOW JuccepTallMd COOTBETCTBYET 3asiBIEHHOW Teme, 3ajayd,
ITOCTABJICHHBIE COMCKATEJIEM YUYEHOM CTEIeHU, HAIlPABJICHbl HA €€ JOCTUKECHHUE U B
npoLecce MccleJoBaHUsl ObUIM BBIMOJHEHBI. Pernenrwe mpoOJeMHBIX BOMPOCOB
pacKphIBaeTCsl B CHEJIAaHHBIX aBTOPOM BBIBOJAX U IMOJIOKEHUSAX, BBIHOCUMBIX Ha
3alUTy, KOTOpPbIE COOTBETCTBYIOT TpeOOBaHUSM HOBHU3HBI, TOCTOBEPHOCTH H
000CHOBaHHOCTH.

IIpenyioxxeHust 1 peKOMEHIalluu AUCCePTaHTa, C OMHOM CTOPOHBI, Pa3BUBAIOT
U JIOIOJIHAIOT KJIACCHYECKHE TEOPUM aBTOPCKOTO IMpaBa U CMEXHBIX IpaB, C
JApYroid CTOPOHBI, OTJIMYAIOTCS HOBAaTOPCKUM XapakTepoM. B TeopeTuyeckom

IJIaHe CJeayeT OTMETUTh C(HOpPMYJIMPOBAaHHOE AaBTOPOM OIpelneNieHue Ipecc-
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nyOiuKanuK Kak 00beKTa HOBOro CMEXHOTI'0 IIpaBa u3zarenei npeccsl (c. 15, 108-
109).

3acioy)XMBaeT BHUMaHHS ¥ TONIEPXKKA OOOCHOBAHHBIM U  JETAIbHO
PacKpBITBIf aBTOPOM BBIBOJ O TOM, 4YTO bepHCkas KOHBEHLHsS II0 OXpaHe
JUTEPaTYpPHBIX M XYJ0XXECTBEHHBIX IPOU3BENCHHUM HE COAECPKUT IOJOXKEHHUH,
KOTOpble MOTJIH Obl 3()(EKTUBHO 3aITUTHTh MHTEpPEChl MU3AaTeNlell IMpecchl IpU
OHJIAH-KUCIIOJIb30BaHUH UX Mpecc-ITyOIrKaIuii arperaropamu HoBocTei (c. 12-13,
39). uccepTaHT BBISBUI U NPOAHAIM3UPOBAI DPSII MEXaHHU3MOB TI'PaXKIaHCKO-
IIPaBOBOM OXpaHbl Mpecc-MyOrKaluii, KOTOpble NeHCTBOBAIM WA AEHCTBYIOT B
TakuX 3apyOexHbIX MpaBomnopsakax, kak Acrpanusi, CIIA, WUrtanus, ABcTpus,
Hanus, 'epmanus, Vicnanus, EBponeiickuit coro3 (c. 13-14, 42-67). OnpeneneHsl
IPU3HAKA W COAEp)KaHHE MCKIIOUATEIbHOIO CMEXHOIr0 IIpaBa Ha OHJAiH-
MCII0JIb30BaHWE Ipecc-MyOJMKaluii, J0Ka3aHo, 4YTO 10 OAHUM IPU3HAKAM 3TO
[IPaBO POJACTBEHHO HMCKIIIOYMTEIBHOMY aBTOPCKOMY IIpaBy U HCKIIIOYUTEIIbHBIM
npaBaM Ha MCHOJHEHUS W (oHOTpaMMBbI, a MO JPYIrMM — OHO OJmxe
UCKJIIOUUATEIBHOMY CMEXHOMY MpaBy Ha 0a3y AaHHbIX (c. 17, 129-152).

[IpakTyeckass 3HAYUMOCTb MCCIENOBAaHUSl OINpENeNseTcss B TOM YHCIE
BBIBOZIAaMU U IIPEJIOKEHUSIMU aBTOpA MO YCTAaHOBJIEHWIO OY€Hb KOPOTKOTO CpOKa
JNENCTBHS UCKIIFOYUTEIBHOIO [IpaBa U3aTelleld Ipecchl Ha OHJIANH-UCII0Ib30BaHUE
npecc-nyosukanuu (7 OHEH C MOMEHTa J[OBeJeHHUs Mpecc-MyOJIMKaluuu [0
BceoOIero ceeAeHus), no ycraHoBieHuto B 4. 4 'K P® comepxkarenbHbIX
OrpaHMYeHHWH OTOro0 IpaBa B BHUAE YacCTHOTO WM HEKOMMEpPYECKOro
UCIIOJIE30BAHMS BCEMU JIMIIAMU, KPOME arperatopoB HoBocTel (c. 17-18, 153,163).

PesynbpraThl ncciaenoBaHusi MOTYT OBITh MCIIOJIB30BaHBI B 3aKOHOTBOPYECKOM
JEATEIbHOCTU U pa3paboTku HOBBIX nojokeHuit 4. 4 'K P® o rpaxmaHcko-
[IPaBOBOM  OXpaHe Ipecc-MyONuKalWi TpH WX  OHJIAHH-HCIOJb30BaHHH
arperaropaMi HOBOCTEH, B POCCHUHCKON CyIeOHOW IpakTHKe IMpPU IOATOTOBKE

pa3”b$ICHeHI/II71 O IPUMECHCHUHU OTACJIBHBIX MOJIOXKEHUH Y. 4 l"pamnaHCKoro KOJCKCa
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CTpykTypa nuccepTaluy OpeacTaBisieTCs NOCTATOYHO IIOCIEN0BATENbHON U
JIOTUYHOM, TAe TepBas IJaBa IIOCBSIICHA WCCIEI0BAaHUIO MEXIyHapOIHO-
[IPaBOBBIX OCHOB OXpaHbl mpecc-myOmmkanuii (§ 1.1), rpaxaaHcKo-IpaBOBOM
OXpaHe mpecc-MyOJMKaluii MNpH UX OHJIAWH-UCIOJIB30BAaHUM HOBOCTHBIMHU
arperatopaMu B 3apyOekHbBIX cTpaHax (§ 1.2), 0OOCHOBaHHMIO TI'pakIaHCKO-
NpaBOBOM  OXpaHe Mpecc-MyONMKauWii Npu HUX  OHJIANH-UCIOIb30BAHUH
HOBOCTHBIMHK arperaropamu (§ 1.3). Bo BTopoii riaBe paccMarpuBaeTcs npobieMa
HOHSTHS M YCIIOBUI OXPaHOCIOCOOHOCTH Tpecc-myonukanuid (§ 2.1), a uzgatenu
mpecchl W HOBOCTHBIE arperatopbl MCCIEOYIOTCS KaK CyObeKTbl OHJIAiH-
UCIIOJIb30BaHMe npecc-nmyonukanuii (§ 2.2). B rnase 3 quccepTadT paccMaTpuBaeT
npoOsieMbl IPU3HAKOB U coaepxkaHus (§ 3.1), rpaHULl U MPEENOB OCYIIECTBICHHUS
UCKIIIOUMTEIBHOTO CMEXHOI0 IpaBa Ha OHJIAWH-UCIOJIb30BaHHE  IIpecc-
nyonukanui (§ 3.2).

BeiBonbl, ompenensiomine HOBHU3HY, JOCTOBEPHOCTh M OOBEKTUBHOCTH
pe3yJIbTaTOB HMCCIEIOBaHUs, OCHOBaHbl Ha aHAIMW3€ INMPOKOrO Kpyra Hay4HbIX
UCTOYHUKOB DPOCCHMCKMX M 3apyOe€XHBIX YUEHBIX, aKTOB pPOCCHUICKOTrO,
3apy0eXXHOTO U MEXIyHApOJHOTO MHTE/UIEKTYaIbHOTO IpaBa, aKTOB POCCUICKOM
U 3apyOexHoi cyneOHON mpakTuku. CoOpaHHBIE MaTepHalIbl MO3BOJIUIH aBTOPY
IPOBECTH  INIyOOKUMH  aHalnM3  HUCCledyeMblx  IpobiieM,  yOeauTelbHO
IPOMJIJIIOCTPUPOBATH COAEPKAHUE KaXKI0I0 U3 paccMaTpUBaeMbIX BOIIPOCOB.

B kauecTBe nNOCTOMHCTBA JUCCEpTallMM CledyeT TakXe OTMETHTh TO
00CTOATEIbCTBO, YTO JOCTATOYHO MOAPOOHO ObliIa pOaHATM3UPOBaHA aKTyaJlbHas
poccuiickas cyneOHas HpakTUKa MO BOMPOCY KPHUTEPHUEB OXpaHbl aBTOPCKUM
IIPaBOM 3aroJIOBKOB M COOOLIEHW HOBOCTHOro xapaktepa (c. 93-97), uro
CBUJETENLCTBYET O TOM, YTO paccMarpuBaeMasi paboTa BHOCHUT TakXe BKJIAI B
TEOPETHYECKOE yueHHe 00 00beKTax aBTOPCKUX MPaB.

Teopernyeckuiét ypoBeHb wuccienoBanuss A. B. CrapkoBa sBseTcs,
HECOMHEHHO, BBICOKUM, OHAKO, BMECTE C TeM, XOTeJIOCh Obl OTMETUTh HECKOJIBKO

3aMe€YaHui U OOLIMX TMpeUIOKEHUH, KOTOpPble MOIYT IOCIYXHTh OCHOBOM



Hay4yHOW JUCKYCCHH BO BpeMsl 3aluThl aucceprauuu. Cpeaud HHUX MOXKHO
BBIICJIUTH CJEeAyIOLIKE:

l. [IpencraBnsieTcss HESICHBIM, YTO WMEHHO IOUIEKUT 3allUTe B
nojiokeHuH Ne 3, B KOTOPOM YTBEpPI)KIAETCS O BBISBICHHUM COUCKATENeM psiaa
MEXaHH3MOB TPaKIaHCKO-IPABOBOM OXpaHbl Mpecc-MyONuKaluil B 3apyOexXHbIX
npaBonopsiakax (ABctpanuu, HekoTopbix crpaH Eponsi, CIIA, I'epmanuu u
Hcnanum) (c. 13-14).

2. BuauTcst He JUITHUM IOMOJHUTEIHFHO OOOCHOBATh BBIBOJ O 3AILUTE
npecc-myOJIMKaliii HOpMamMd CMEXHBIX [paB C [pU3HAHMEM Ha HHUX
UCKJIFOYUTETIFHOTO0 CMEXKHOTI0 IpaBa u3aatesneil npeccel (monoxenue Ne 4).

& B0O3MOXHBIM KaXeTCsl YTOYHEHHE TEPMHHOJOTHHU, MCIIOIb3yeMOi
IMCCEPTAHTOM TPH OINpPENeTICHUU MOHATHS «Ipecc-yOauKanusy (monoxeHun Ne
6). Bo-mepBbIX, HEOOXOOUMBIM BHUIMTCS OINpEIEICHHE 3HA4YCHHUs TEPMHUHA
«IyONMKaIUs), UCIOJIB3YEMOr0 B aBTOPCKOM OINpEJENIEHUH TMOHATUS «IIpecc-
nyOnukauus». Bo-BTOpBIX, YUUTBIBas, YTO Mpecc-MyOIuKalus MOXKET COCTOSThH
TOJIBKO M3 OXpaHSEMbIX aBTOPCKUM MpPaBOM OOBEKTOB, TpeOyeTcsi o0ObsICHEeHUe
OpUYUH MPHU3HAHMS Ha MPEecC-MyOJUKAlUI0 CMEeXHBIX, a He aBTOPCKHUX IpaB. B-
TPeTbUX, NpPUHUMAas BO BHHMaHHE, YTO B JUCCEpTallMU Mpecc-IyOaruKaus
KBaTU(ULIUpPYETCS KaK HOBBIH OOBEKT CMEXHBIX MpPaB, He MpaBHIIbHEE ObBUIO OBl
YCTaHOBJICHHE WCKIIFOYMTEIBHOrO IIpaBa Ha HOBBIM OOBEKT CMEXHBIX IPaB,
HEXXEIM IIPU3HAHME HOBOI'O MCKIIIOUUTEIBHOTO CMEXHOro IpaBa H3JaTenei
Ipecchl Ha Ipecc-IyOJIMKaLKH.

4. B monoxennn No 8 ucCKIOUMTENBHOE CMEXHOE MPaBO Ha OHJIAKHH-
UCIOJIb30BaHUE Ipecc-MyONUKanuid MpU3HAETCS B KadeCcTBE HMYIIECTBEHHOTO
abcomoTHOro npasa. Ha ocHOBe NMpou3BeIEHHOTO aHaM3a YTBEPKIACTCS, YTO IO
OJHUM IIPM3HAKaM MCKIIOUUTEIBHOE CMEXHOe TMpaBO uU3JaTeseldl Ipeccsl
POICTBEHHO HCKIIIOYUTEIBHOMY aBTOPCKOMY TIpaBy M HCKJIFOYMTENBHBIM IpaBam
Ha MWCIOJHEHUs M (oHOrpaMMbl, a N0 OPYTHM INpHU3HAKAM OHO OJmKe

UCKJIIOUUTENBHOMY CMEXHOMY IpaBy Ha 0a3y maHHBIX (¢.17).



JlyMaeTcsl, 4TO IOJOXEHHE TOJBKO OBl BBIUTPANIO, €CIU Obl COAEPKaNo
MOJIy4EHHBIN COMCKaTeJIeM BBIBOJ O TOM, YTO M3JaTellel IPEeCChl HY)KHO HAIEINUTh
UCKIIFOUMTENBHBIM CMEXHBIM TPaBOM Ha OHJIAWH-UCIIOJIB30BAaHUE IIpecc-
myONuKaIyii, B COAEp)KaHHe KOTOPOro JOJDKHBI BKIIKOYATbCSA JEHCTBHS Ha
BOCIIPOM3BECHUE U JOBEICHUE WX MPECC-MyONUKAIUA 10 BCEOOLIETO CBEICHMS
(e.151 )

B cuny m. 2 cr. 1303 TK P® x cMmexHbIM @paBaM OTHOCHTCS
UCKITIOYUTENBHOE TIPABO, @ B CIydasx, MpeayCMOTpeHHbIX HacTosAamuM Koxekcom,
OTHOCSITCSL TaKk)Ke JIMYHble HeUMyllecTBeHHble IpaBa. Kcxoms wu3 astoro,
HEOOXOOUMO TOSICHEHHEe O TOM, BKJIIOYAIOT JIM CMEXHbIe I[paBa Ha IIpecc-
MyOJMKAalUK JTMYHbIE UMYIIIECTBEHHBIE MpaBa.

TeM He MeHee, OTMEUEeHHbIE HEIOCTAaTKH HEJb3sl Ha3BaTh IPUHUUIIMAIBHBIMY,
OHM HE€ BIMSIOT Ha o0ulee BredarTjeHWe OT paboTbl W HE CHHXKAIOT €€
TEOPETUYECKYI0O M IPAKTUYECKYH0 LIEHHOCTb, BO MHOI'OM HOCST YTOYHSIOIIANA H
IMCKYCCUOHHBIN XapaKkTep U MOTYT ObITh YCTPaHEHBI B X0/I€ IyOINYHON 3alIUTHI.

B 3akmroueHuu ciemyet caenaTth BbIBOJ, yTo nuccepranus CtapkoBa AHIpes
BanumoBuua sBiISIeTCS  CaMOCTOSITENIbHBIM ~BHYTPEHHE €IWHBIM HAay4YHBIM
UCCJIEIOBAaHUEM CIIO)KHOW M aKTyaJIbHOW TEOpPETHYEeCKOW MpoOeMbl IpaBa
UHTEJUIEKTYaJIbHOU COOCTBEHHOCTH, KOTOPOE BBHIMOJHEHO Ha XOPOLIEM HAay4YHOM
YPOBHE, 00jajaeT HOBU3HOW M IpaKTHYeCKOH npumMeHuMocTbio. CopepkaHue
aBTOpe(depara OTpakaeT OCHOBHBIE TTOJIOKEHUS JUCCEPTALNH, a OIyOJIMKOBAaHHbIE
aBTOpPOM CTaTbd, NpHUBEIEHHbIE B aBTOpedepare, NEMOHCTPUPYIOT JOCTATOYHO
[IOJIHOE OTPAKEHHE OCHOBHOIO COJAEp)KaHUsl OUCCEpPTAllMd U €€ HayYHbIX
pe3ynbTaTtoB. JUCCEepTallMOHHOE HUCCJIENOBAHUE COOTBETCTBYET KPUTEPHSM,
ycTaHOBJIeHHBIM [losokeHMeM O mopsiaKe NPUCYKIEHUS YUYEHBIX CTeleHeH,
yTBepxaeHHbIM [locranoBnenuem IlpaBurensctBa Poccuiickoii @enepanuu ot 24
ceHTsIOps 2013 1. Ne 842 (pem. ot 25.01.2024), a cowuckarejb JIOCTOMH
IIPUCYKIECHHS YYEHOU CTENeHU KaHAuAaTa IOpUINYECKIX HayK MO CIeHaIbHOCTH

5.1.3. YacTtHO-npaBOBbIe (IUBUIUCTHYECKHE ) HAYKH.



OT3bIB  MOATOTOBJIEH  3aBeQyKOLIMM  Kadeapoid  MHTEUIEKTYaJIbHOM
cooctBernoctd MIMIID um. A.C. I'puboenoBa, DJOKTOPOM IOPHIMYECKHX HayK,
npodeccopom N.A. bnusHenoMm u  JOUEHTOM Kadeapbl HHTEUIEKTYalbHOH
coOCTBeHHOCTH, KaHauaaToM ropuandeckux Hayk B. C. Butko, obcyxneH u

YTBEpXKICH Ha 3acelaHud KadeIpbl WHTEJUIeKTyalbHON cobctBeHHOCTH MMIID

uM. A.C. I'puboenosa (mpotokos Ne 1 ot 10.09.2024).

3aBenyrouuid kadbeapoi
MHTEJUIEKTYaJIbHOW COOCTBEHHOCTH

Mockosckoro yauBepcutera uM. A.C. I'puboenosa

JOKTOp IOPUIAYECKUX HaYK, . s ﬁ e
npodeccop, akanemuk PAEH /) f ¢ A. brinznen
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BBICLIETO 00pa3oBaHus «MOCKOBCKU YHUBEPCUTET UMEHH
Anpec: 105066, r. Mocksa, yin. HoBas bacmannas, 1. 35, ctp. 1,
Ten.: +7 (495) 673-73-71, E-mail: impe.griboedova@iile.ru,

BeO-caiiT: https://www.iile.ru/



